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BuicF FOR DEFENDANTS-APPELLEES 


Preliminary Statement 


la’:tiff-Appellant, Alar L. Spielman, appeals from a 
final judgment entered in the United States District Court 
for the Southern District of New York, on August 27, 1975, 
after a four day trial before the Honorable Edward Wein- 
feld, United States District Judge, sitting without a jury. 

On February 6, 1973 plaintiff filed a complaint on behalf 
of himself and a class consisting of holders of common stock 
and of convertible debentures of Armour & Company (“Ar- 
mour”) who tendered such securities to defendant-appellee 
General Host Corporation (“Host”) for Host debentures 
and warrants pursuant te an Exchange Offer Prospectus 
(“prospectus”).* The complaint, later amended on June 
29, 1973, charged numerous violations of the securities laws, 


*Plaintiff also brought action on behalf of a subclass consisting of: 
“Those persons or entities who purchased Armour securities 
between July 29, 1968 and February 14, 1969 and held them 
without tendering them to either General Host or Greyhound.” 

Plaintiff has not appealed a finding by Judge Weinfeld dismissing 
the case as to this class. (402 F. Supp. 190, 192 n.2) 
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including a charge that the prospectus was materially false 
and misleading in violation of Sections 10(b) and 14(e) of 
the Securities Exchange Act of 1934 (the “Exchange Act”), 
15 U.S.C. §§78j(b) and 78n(e), and Section 17(a) of the 
Securities Act of 1933, 15 U.S.C. §77q(a). The action was 
brought to recover damages and named as defendants Host, 
certain of its officers and directors, its co-dealer-managers, 
and a partnership connected with one of its co-dealer-man- 
agers. 

The complaint contained many different allegations most 
of which are not relevant here. Judge Weinfeld explained: 


“While the amended complaint contains many free- 
wheeling allegations of conspiracy and fraudulent 
conduct, at the trial the claims were narrowed to the 
two basic issues indicated: the adequacy of disclosure 
in the General Host prospectus disseminated to Ar- 
mour shareholders concerning General Host’s ability 
to meet its debt obligations from internal cash flow 
and impediments to its ability to obtain effective 
operating control of Armour.” (402 F. Supp. at 
194) 


These two issues—hereinafter denominated “The Pros- 
peets of Control Tssue” and “The Cash Flow Issue”—are 
before this Court on appeal. 

Some of the persons named as defendants in the com- 
plaint were never served and others were voluntarily dis- 
missed by the plaintiff without payment of damages. Only 
nine defendants ultimately went to trial. 

At the close of the trial, the Court dismissed the 
elaivi .gainst defendant Allen & Company \“Allen Co.”) 
(JA 525).* On August 14, 1975, the Court rendei 7 a deci- 
si n dismissing plaintiff’s claims on the merits against the 
other defendants. Judge Weinfeld’s opinion (402 F. Supp. 


*All references designated “JA” are to the Joint Appendix. Docu- 
ments not in the Joint Appendix but in the record on appeal will be 
separately described. Exhibits in evidence at trial are also noted in 
brackets by “Ex.” followed by the appropriate exhibit number. -De- 
fendants’ exhibit numbers are preceded by the letter “A” (e.g, [Ex. 
4-32]). All other exhibits were offered by piaintiff. 


* 


190 (S.D.N.Y. 1975): JA 699-749) and the facts stipulated 
by the parties (JA 648-62) constitute the Court's findings 
of fact and conclusions of law (402 F. Supp. at 206). A 
judgment was entered on August 27, 1975 (JA 750-53). On 
September 23, 1975 plaintiff filed a notice of appeal (JA 


754-55). 
The Issues 


A. Was Judge Weinfeld clearly in error in finding on 
“the prospects of control” issue: 


1. that the Host prospectus did not imply that 
after the exchange offer Host would have immediate 
operating control of Armour (402 F. Supp. at 199- 
200) : 


2. that the prospectus clearly described the two 


impediments to Host taking operating control of 
Armour (1.¢., the staggered board and cumulative 
voting), with reasonable emphasis, in the most logical 
place for such information (402 F. Supp. at 200-04) ; 
and 


3. that the prospectus properly inelnded pro 
forma financial statements, which fully set forth the 
assumptions on which they were based, because the 
SEC required their inclusion (402 F. Supp. at 204- 
GD)? 


B. Was Judge Weinfeld clearly in error in finding on 
“the cash flow” issue: 


1. that the Host prospectus neither said nor im- 
plied that Host in’ +:nded to meet its future obliga- 
tions solely from its earnings, either historical or 
projected (402 F. Supp. at 195-96) ; 


2. that the prospectus expressly stated that Host 
had a number of sources otl.er than cash flow from 
operations (e.z., selling its own assets, the issuance 
of additional equity, and borrowing) to whien Host 
might resort for cash to meet its obligations (402 F. 
Supp. at 195) ; 


3. that at the time of the exc age offer, these 
alternative sources of funds were, in fact, available 
to Host (402 F. Supp. at 197); and 


4 


4. that the prospectus did not imply or represent 
that immediately after the exchange offer Host 
would be able to control Armour’s dividend policy 
or dispose of Armour’s assets, but instead properly 
suggested that these were possible futare steps which 
Host might find it necessary or desirable to propose 
or, wien it had operating control, to put into effect 
(402 F. Supp. at 199, 202-05) ? 


C. Was Judge Weinfeld clearly in error in finding that 
Armour shareholders had actual or presumed (i.e., con- 
struetive) knowledge of the matters plaintiff claims should 
have been brought to their attention? 

D). Was Judge Weinfeld clearly in error in finding that 
the “total mix” of data available to Armour shareholders 
rendered harmless any conceivable defe in the pro- 
spectus? 

E. Has plaintiff met ms burden of showing that the 
good faith judgments nade 3; lefendants about how to 
disclose and what tv cauphasize in the prospectus were 
made with “willful, deliberate or reckless disregard for the 
truth”? 


Kk. Was Judge Weinfeld clearly in error in finding that 
Ailen Co. had nothing to do ith the exchange offer and 
no “control” over Allen & Company “ncorporated (“Ailen 
‘ne.”)? 


Statement of Facts 
The Parties 

In late 1968 Armou. a Chicago-based meat packer 
whose stock was traded un the New York Stock Exchange 
(JA 64). 

In ie same period Host was a New York based corpora- 
tion in the business of manufacturing and selling baked 
goods, operating a chain of convenience stores, and operat- 
ing service and recreational facilities in national parks. Its 
stock was also traded on the New York Stock Exchange 
(JA 320). Ashton was Host’s president (JA 848). 
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Allen Ine. was an investment. banking firm in New York. 
It had acted as an underwriter of Host’s securities and in 
the fall of 1968 had acted as Host’s investment banker in 
connection with a private piacement of Host debentures 
(JA 653). Allen Ine. was connected with Allen Co., a 
limited partnership (JA 649-53) (see Point IVB, infra). 
Unlike Allen Ine., Allen Co. had never acted as an under- 
writer or investment banker for Host (JA 525, 652). 

The other defendants who went to trial were all directors 
of Host. 


Background of the Exchange Offer 


In December 1968, Host owned 1,002,500 shares, or 
approximately 16.5%, of the common stock of Armour out- 
standing (JA 394-95, 655). Armour’s management had 
already publicly announced its hostility to any attempt by 
Host to take over Armour and had begun to mobilize its 
defenses (JA 656-57). 

On December 13, 1968, Host filed u Schedule 13D with 
the SEC reporting that it was considering the possibility of 
obtaining control of Armour through an exchange offer for 
additional Armour securities (JA 656) and publicly an- 
nounced the same fact (JA 632). 

On December 16, 1968, Host’s board of directors author- 
ized the calling of a special meeting of shareholders to 
approve an exchange offer and to authorize the issuance 
of the securities which Host would offer (JA 393-94). The 
same day a preliminary proxy statement for the special 
shareholders meeting was filed with the SEC (JA 396). 
On December 27, 1968 the proxy statement was mailed after 
review and clearance by the SEC te Host shareholders 
f-r a January 20, 1969 meeting (JA 396, 657). 

Meanwhile, on December 23, 1968, following consultation 
with defendants Allen Inc. and Kieiner, Bell & Company 
Incorporated, Host’s co-dealer-managers, Host announced 
the exchange offer subject to approval of its shareholders. 
ie © 116-17, 394, 397, 652, 653, 1406 [Ex. A-49], 922 [ Ex. 
A-15(1)]}. On December 30, 1968, the registration state- 
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ment relating to the securities to be issued in the exchange 
offer was filed with the SEC (JA 658). 

Host’s registration statement, as amended, covered 
$347,040,000 of Host debentures and 14,460,000 warrants 
to pure! ase Host common stock. The offering was made 
to hold f Armour common stock and 414% convertible 
debentu Host offered for each Armour share a 7% 
$60 debenture and warrants to purchase 21 shares of Host 
at $40 per share (JA 658-59, 820 [Ex. 23]). 

The offer provided that Host would not accept any 
tender of Armour securities unless upon acceptance of all 
tendered securities it would own more than 50% of the then 
outstanding Armour stock, assuming conversion of all 
Armour 41/°”% debentures tendered (JA 820 [Ex. 23]). 

Under tse prospectus and dealer-manager agree- 
ment, Allen Ine. was to use its best efforts to cause securi- 
ties dealers to solicit tenders of Armouw securities from 
their ustomers (JA 1406 [Ex. A-49]). The dee!er-man- 
ager agreement contained representations and warranties 
of Host to Allen Inc. and Kleiner, Bell as to the safficiency 
of the registration statement and prospectus (JA 1406-7 
fx. A-49]) and the requirement that Host’s accountants, 
Price Waterhouse & Co., deliver to Host, Allen Ine. and 
Klcizer, Bell a “cola comfort” certification (JA 1413 [Ex. 
A-50]). 

On January 27, 1969, three days before Host’s offer be- 
came effective, a subsidiary of the Greyhound Corporation 
made a competing tender offer to Armour shareholders to 
purchase 2,500,000 shares for $65 per share in cash (JA 660, 
1098 [Ex. A-35]). On January 30, 1969, Greyhound in- 
creased its offer to $70 per share (JA 1418 [Ex. A-55]); 
ultimately Greyhound increased its offer to $72 per share 
(JA 1445 [Ex. A-67]). Greyhound’s oifer terminated on 
February 13, 1969. 

Host’s offer was declared effective by the full Commis- 
sion of the SEC on January 30, 1969 (JA 659, 1415 [Ex. 
A-51]), and terminated February 14, 1969 (JA 659-60). 


The Prospectus 


The prospectus (JA 820 [Ex. 23]) contained pro forma 
(unaudited) combined statements of income showing that if 
Host succeeded in obtaining only 51% or 60% ownership of 
Armour as a result of its offer, Host would have had a net 
loss in fiscal 1968 on a pro forma basis (JA 833 [Ex. 23]). 
This information was included because it was required by 
SEC administrative practice at the time (JA 472). 

No table disclosing Host’s cash flow position on either a 
projected or historical pro forma basis was included in the 
prospectus (JA 473). It is undisputed in the record that 
any eash flow projections would have been prohibited by 
the SEC (JA 473-74, 714). 

The prospectus also explicitly disclosed thai Armour had 
a staggered board and cumulative voting: 


“To the best knowledge of [Host], there are pres- 
ently 17 directors of Armour. The terms of 6 direc- 
tors expire in 1969, 5 in 1970 and 6 in 1971. In addi- 
tion, Armour has cumulative voting’. (JA 872 [Ex. 
23, Annex A, p. A-9]) 


The prospectus specifically directed the reader to refer to 
the Annex in which this language was contained under the 
heading “Information Concerning Armour”: 


“See Annex A to this Prospectus for information 
concerning Armour and the financial statements of 
Armour”. (JA 829 [Ex. 23, p. 10]) 


The competing Greyhound offer, and continuous criticism 
hy Armour in various legal forums and in the press on 
Host’s ability to finance an impasse in the event it was not 
able +. assume immediate operating control, resulted, after 
discussions with the SEC, in the addition of language to the 
prc spectus prior to the effective date (JA 465-66). In this 
added language, Armour’s shareholders were warned: 


“General Host may find it desirable upon consuin 
mation of the Exchange Offer to propose to stock- 


holders of the relevant corporations a merger or 
consolidation of it or its present or future subsidi 
aries with Armour or certain of its subsidiaries, o1 
General Host may find it desirable to. dispose of 
portions of the assets presently held by it or by 
Armour. If no such merger or consolidation ocenrs, 
and if General Host has not acquired more than 89% 
of Armour’s Common Stoek, which would allow it to 
enter into tax-saving arrangements, General H+ 
may find it necessary or desirable to increase the 
dividend paid on common stock by Armour, or to 
ineur new indebtedness or issue additional equity 
securities” (JA 828 [Ex. 25, p. 9]). 


The quoted language represents a carefully considered 
distillation prepared by Host’s attorneys and account- 
ants, after aiscussions with the staff of the SEC, 

With reference to the action by the Justice Department 
to enjoin Host’s exchange offer on the ground that control 
by Host of Armour woul? violate a 1920 consent decree 
by the nation’s meat packers in an antitrust case (JA 774 
fEx. 21(«')]), the prospectus contained a warning that 
Host nigh. be forced to sell its Armour stock even though 
it prevailed in the District Court: 


“TT]f any Department of Justice appeal is sue- 
cessful or if the Department were to succeed in some 
other action, [llost] may find it necessary or desir 
able to dispose of all or a part of its currently oper 
ating businesses or all or a part of its stock in 
Armour”. (JA 828 [Ex. 23, p. 9]) 


Host also disclosed to Armour shareholders that Armour 
had opposed the tender offer and had filed an action in the 
United States District Court for the Southern District of 
New York, which charged: 


“! Host], its Directors and financial officers and the 
Dealer Managers with various conspiracies ..id acts 
in violation of the securities laws and [sought] to 
enjoin the making and consummation of this 
Exchange Offer” (JA 827 [Ex. 23, p. 8]). 


9 


Host further disclosed that Armour had obtained a tem 
porary order from the Illinois Securities Commissioner 
restraining the Exchange Offer in that state “because of 
an alleged lack of soundness of the Exchange Offer” (JA 


828 [Ex. 23, p. 9]). 


Prospects of Control 


Host would accept tendered shares only if sufficient 
shares were tendered to give it a majority of Armour’s out- 
standing stock (JA 820, 822 [Ex. 23, pp. 1 and 3]). Once it 
obtained a majority of Armour’s voting stock, it was 
inevitable that Host would take control of Armour’s board 
(JA 414-15). At most, this required that Host vote its 
shares at three annual meetings to elect 2 majority of each 
of the three classes of directors into which Armour’s board 
was divided (JA 415). Armour had already scheduled the 
first of these annual meetings for February 21, 1969 (J.4 
1089 [Ex. A-29]). Since the first of the required three 
annual meetings took place soon after the exchange offer, 
Hlost required a maximum of approximately two years 
after the offer to obtain a majority of Armour’s directors 
(JA 415). 

Although it might take two years to obtain control of the 
board, Host’s management had a reasonable basis for 
believing that it would not, in fact, have to wait that long 
(JA 737). In the first place, Host’s management expected 
that some incumbent directors might resign rather than 
cling to their positions in the face of opposition from a 
majority shareholder (JA 107-08, 268-71, 738). A second 
possibility was that some ineumbe:t directors might be won 
over to vote with Host nominees despite their opposition 
during the period when Ilost was only a 16.5% shareholder 
(JA 415-18, 737-38). <A third possibility was that unreason- 
able opposition to a shareholder majority by a director in 
breach of his fiduciary responsibility could lead to removal 
“with” or “without” cause. 

A fourth and clearly viable route to control at an early 
date lay in the prospect of amending Armour’s by-laws to 
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increase the size of the board (JA 416, 447-57, 738; see p. 


23 infra). 


Host’s Ability to Service Debt 


Host’s projected earnings from operations, bolstered by 


\rmour’s current dividend, were su ficient to provide the 


cash necessary for the interest payments on Host’s 4 


C 


debe ntures (JA $19 2U, 482). ik . thre pros ee ius 
made no representation either that Ik ould service the 
debt out of earnings, either historicai srojected, or that 


it could do so (JA 489-91, 714). 

Host had other options available to acquire financing, if 
necessary, in the form of selling portions of its own asset 
the issuance of additional equity, and, most significant and 
probable, borrowing (JA 2 '-25). Host had obtained a $20 
million loan «ommitment in the fall of 1968, $6 million of 
which remé ! unused (JA 425). Host had also received 
an opinion fiom Allen Co. that Host could obtain refinanc- 
ing of a $9.4 million indebtedness due in August 1969 (JA 


1H) 
td, 


595). Thus, in the money market of January 169, 
even if Host had to borrow additional moneys to carry itself 
over until it obtained control of Armour’s beard, there was 
po reason to doubt that it could do so (JA 429, 507-13). 


Review by the SEC 


hé basie documents in connection with Host’s exchange 
offer—the registration statement, amendments Nos. 1 and 
2 and the prospectus— were reviewed by the SEC (JA 482, 
658-59, 924 [ x. A-18], 1422 [ Ex. 56], 1829 [Ex,. A-46], 1422 
| Ex. 56], 1447 [ex. A-89], 820 Bx. 23], 1415 [Ex. A-51)). 
The Commission itself accelerated the effective date of 
Host’s registration statement. Thus both the SEC staff 
and the full Commission reviewed the language of which 
plaintiff now complains (JA 482, 659, 719, 1415 [Ex. A-51]). 

Normally, the Commission’s staff would have passed on 


this prospectus. But it is understandable that in this case 
the Commission itself took the unusual step of passing on 
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the prospectus (JA 659) because the Commission and its 
staff were inundated with letters and memoranda from 
Armour’s law firms criticizing the Host exchange offer. On 
this point, Judge Weinfeld stated below: 


“While the registration of securities by the Skt 
does not constitute Commission approval of the 
language of the prospectus [citation omitted and 
cannot relieve this Court of its duty to exercise an 
independent judgment on,the adequacy of disclos tre, 
clearance by the Commission in the face of charges 
identical with those presented here may be given 
some weight, [citations omitted] and the documen- 
tar, evidence of arguments pressed by Armour’s 
counsel upon the Commission makes this a particu- 
larly appropriate case in which to give some credit 
to the Commission’s clearance.” (402 F. Supp. at 


197). 


Armour’s counsel, Sullivan & Cromwell, wrote letlers and 
memoranda to the SEC on January 2, 1969, January 6, 
1969, January 24, 1969, February 6, 1969 and February 7, 
1969 (JA 1071 [Ex. A-21], 1082 [Ex. A-22], 1096 [Ex. 
A-34]. 1424 [Iéx. A-5S], and 14382 [Ex. A-60], respec- 
tively). Kirkland, Ellis, Hodson, Chaffetz & Masters of 
Chicago, also counsel for Armour, communicated with the 
SEC on December 10, 1968, December 16, 1968, January 
6, 1969 and January 23, 1969 (JA 915 [Ex. A-11], 919 [Ex. 
A-13], 1083 [ Ex. A-23], and 1095 [ Ex. A-32], respectively). 
Thus, the SEC’s intensive investigation of Host’s prospec 
tus was facilitated by well-informed advocates bent on 
blocking the Host offer. 


Armour’s Attempt to Obtain an Injunction from the 
District Court 

On January 23, 1969 before the Host registration state- 
ment became effective (JA 1415 [FEx. A-51]), Armour 
commenced an action in the District Court and obtained 
a hearing on February 5, 1969 before Judge Weinfeld, 
as the motior judge, seeking a preliminary injunction 
against the /i»+-: exchange offer (JA 1106 [Ex. A-42(A)]). 
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Armour contended that che clost registration statement 
was deficient in not indicating, amorg other matters, the 
‘unlikelihood” that Host would be able to pay principal and 
inierest on the Host debentures (JA 705, 1315 [Ex. A 
19((')]). After a hearing, Armour’s motion fe~ a prelimin 


ary injunction was denied. The opinion is reported at 296 


. Supp. 470 (S.D.N.Y. 1969). 


Armour’s Communications to its Stockholders 


Prior to and throughout the Host o* \rmour deluged 
Armour stockholders with mailings, newspaper advertise- 
nts and public announcements pointing up alleged 

iciencies of the Host offer in an effort to defeat it. This 
material going to both the prospects of control and cash 
flow issues, is described in Points IIA and IIB, infra 


The Results of the Offer 


Upon completion of the Host and Greyhound offers, Host 


owned approximately 55% of Armour shares, and (ir 
hound 32% (JA 661, 662). At the Armour annual meet 


ing shortly after the Host offer terminated, Host elected to 
Armour’s 17-man board four of the six directors then up 
for election. There followed a long series of negotiations 
between Greyhound and Host. These negotiations and te 


terms and motivations for Host’s eventual sale of the 
Armour interest to Greyhound are not part of the trial 


record and are not relevant on this appeal.® 

*Plaintiff’s brief (pp. 22-24) purports, without any citation to the 
record, t> summarize these events. This is improper siuce they are 
not part of the trial record. The issue before Judge Weinfeld and 
this Court is what could reasonable draftsmen haw foreseen in Janu 
iry, 1969, What actually happened after the exchange offer 
irrelevant. This Court should confine its review, as did the Trial 
Court (see, e.g., JA 127-28, 231, 433), to facts available to the 
defendants at the time of the exchange offer. Moreover, plaintifi 
summary of what happened is inaccurate. For example, Host lid in 
fact obtain operating control of Armour in less than two years, 0 
May 7, 1970, by expanding Armour’s board of directors (JA 416 
444-45). For reasons wholly irrelevant here, however, Host there 
after sold its interest in Armour to Greyhound. 


eS 
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SUMMARY OF ARGUMENT 


Judge Weinfeld meticulously evaluated the adequacy of 
disclosure in the prospectus. He found that the material 
facts were properly set forth both as to the imped ments 
Host’s obtaining immediate operating control of Armour 
und as to Host’s ability to obtain sufficient cash to servie 
tx debt. In addition, he found that Armour’s stockholder 
to whom the prospectus was addressed, actually and con 
tructively knew about Armour’s staggered board and 
cumulative voting, the two impediments to Host’s gaining 
immediate operating contro! of Armour. Finally, he con 
cluded that the “total mix” of communications 1 Host 
and from Armour presented an accurate picture of all ther 
was to tell. 

Defendants submit that tnis Court must affirm Judge 
Weinfeid’s findings unless he committed clear error in hold 
ing: (a) that ihe prospectus was accurate, (b) that Armour 
stockholders had actual or constructive knowledge about 
the control and cash flow issues, and (c) that the “total 
mix” of data available to the Armour stockholders rendered 
harmless any conceivable fault in the prospectus 

The prospectus was drafted by skilled lawyers, account 
ants and businessmen acting in good faith. There is no hint 
in the record that they acted “willfully, cle liberately or with 
reckless disregard for the truth.” Therefore, under well 
settled precedents in thi: Cireuit, civil viability for dam 


ages cannot be imposeu.* 


*Plaintiff’s claim under Sections 10(b) and 14(e) of the Exchange 
\ct l | ( . 78ji(b) and 78n(¢ and ction 17(a) of the 
ecuritie Act of 1933, 15 U.S.( $77'q ‘ will be treated together 
in this brief since, as to the key eleme:tt “materiality” and 
“scienter”’, the lezai standards under each statut ion are the 
Sar ee, Cy Lanza Dreact & Co., 479 F.zda .2v/, 1299. n.65 
2d Cir. 1973); Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 
80 F.2d 341, 362-64 (2d Cir cer enied, 414 U.S. 910 (1973) 
“Chris-Craft II’); 2 A. Bromberg, Securities Law. Fraud § 8.4 


330), at 204.23-.25 (1973) It should be noted, however, that two 
listrict judges in this Circwit have recently held that “8 17(a) does 
not provide for a private right of action.” Architectural League 
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Judge Weinfeld was also correct in dismissing Allen 
(Co. since it was not involved in this offering. 

his is a case which should never have been brought. 
Armour’s lawyers in 1969 argued unsuccessfully before the 
SiC and Judge Weinfeld many of the same points which 
were before Judge Weinfeld on the trial. The evidence 
and the findings of the Trial Court leave no room for doubt 
about the overall adequacy of the disclosure or of defend- 


ants’ use of reasonable care. 


POINT I 


The Trial Court’s Factual Findings Were Not 
“Clearly Erroneous” And Must Be Upheld. 

Judge Weinfeld found that Armour’s shareh '‘°rs re- 
ceived adequate disclosure, and that no material tact was 
misrepresented or omitted from the prospectus. The record 
contains no evidence of the requisite scienter, and Judge 
Weinfeld implicitly so found. These were each findings of 
fact.* 

The “clearly erroneous” rule applies to inferences of fact 
made by a trial judge from the evidentiary facts. See, 
United States v. United States Gypsum Co., 333 U.S. 364, 
294 (1948); Fed. R. Civ. P. 52(a). Appellate courts will 
not substitute their judgment for that of a trial judge 
simply because reasonable men might draw differeat infer- 
ences, especially when the findings relate to matters such 
as motive and intent. See United States v. Yellow Cao Co., 
299 1.8, 338, 341-42 (1949); Stoody Company v. Roy 


’ 


Bartos, CCH Fed. Sec. L. Rep. 195,329, at 98.654 (S.D.N.Y. 1975); 
Welch Foods, Inc. v. Goldman, Sachs & Co., CCH Fed. Sec. L. Rep. 
194,806, at 96,685-87 (S.D.N.Y. 1974). Compare Blue Chips 
Stamps v. Manor Drug Stores, 421 U.S. 723, 733 n.6 (1975) with 
Globus v. Law Kesearch Serv., Inc., 418 F.2d 1276, 1283 (2d Cir. 
1969). cer’. denied, 397 U.S. 913 (1970). 

*] anza v. Drexel & Co., 479 F.2d 1277, 1280 81 (2d Cir. 1973) 
(sciente: ); diation Dynamics, Inc vy Goldmuntz, 464 F.2d 876, 
RRQ (2d Cir. 72) (materiality); Britt v. Cyril Bath Co., 417 F.2d 
433, 437 (6th (tr. 1969) (materiality); Kasner v. H. Hentz & Co., 
475 F.2d 119, i2Zl (5th Cir. 1973) (materiality and misrepresen- 
tation). 
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374 F.2d 672, 678 (10th Cir. 1967); Federal Security Insur- 
ance Co. v. Smith, 259 F.2d 294, 295 (10th Cir. 1958). 
Plaintifi’s contention (pp. 5, 25)* that this Court is not 
bound by Judge Weinfeld’s factual findings is simply incor- 
rect. This case is not based as plaintiff asserts (p. 5) solely 
‘stipulated or uncontested facts.” Judge Weinfeld had 
the opportunity at the trial to hear and evaluate the wit- 
nesses. He saw three officers of Host—Ashton, Day and 


‘ 


on 


Glynn—and Arthur Bettauer of Price, Waterhouse & Co. 
subjected to cross-examination on issues of operating con- 
trol (JA 416-18, 477-79, 107-08, 151-56, 218-20) and cash flow 
(JA 235, 420-28, 487, 491, 237-38, 485-494, 431-40, 171-173, 
199-201, 259-260). For example, Ashton was confronted 
with plaintiff’s contention that the affidavit he had filed in 
the Justice Department antitrust lawsuit (the “Ashton Affi- 
davit”) was inconsistent with the prospectus. After hear- 
ing Ashton’s response (JA 414-15), Judge Weinfeld found 
that it was not inconsistent: 


“The affidavit does not support plaintiff’s theory 
that General Host believed control was necess*rily a 
long way off, but is instead directed to General 
Host’s claim that no irreparable injury to the gov 
ernment will result from the exchange offer itself 
and therefore preliminary injunctive relief was not 
warranted—in sum, that even if the exchange offer 
were successful, and thereupon General Host moved 
forward to obtain operating control, ample time still 
remained for the government, based on the changed 
situation, to re-appvly for inj netive relief.” (402 F. 
Supp. at 202) 

(see also discussion at pp. 21-22 infra). 

Judge Weinfeld was also the jud;e charged with con- 
temporaneous review of the Host offer in the injunction 
hearing. This made him uniquely qualified to appreciate 
the need, if any, in 1969 for additional disclosures and 
emphasis. His perspective cannot be d= licated by this 
Court. 


* References to plaintiff’s contentions on this appeal are desig- 
nated by reference to the relevant page of his main brief. 
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POINT Il 


Abundant Evidence Supports Judge Weinfeld’s 
Findings that Host’s Prospectus Did Not Omit or 
Misrepresent a Matcrial Fact. 


After a painstaking evaluation of the evidence, Judge 


Weinfeld held: 


“l Host’s prospectus] did not misrepresent or state 
in a misleading fashion, nor did it omit to disclose, 
any fact which might or would have been important 
to the decision of a reasonable investor with regard 
to the exchange offer.” (402 F. Supp at 206; empha- 
sis added.) 


This holding renders acé ic any “would-might” distine- 
tions as to materiality and is in accordance with well settled 
law. Sve, e.g., Titan Group, Inc. v. Faggen, 513 F.2d 234, 239 
(2d Cir. 1975) * 

Plaintiff does not challenge Judge Weinfeld’s formula 
tion of the standard of materiality but instead claims that 
he “erred” in applying the fact f this ease to the law. 
The discussions in Points ITA and ITB helow demonstrate 
that Judge Weinfeld’s factual findings are abundantly sup- 


ported by the evidence 


A. The Prospects of Control 
(i) Disclosure in the Prospectus 


Plaintiff contends that Judge Weinfeld erred in finding 


that the language at page 9 of Host’s prospectus under the 


* Compare, Mills v. Electric Auto-Lite Co., 396 U.S. 375, 384 
(1970) and Affiliated Ute Citizens v. United States, 406 U.S. 128. 
153-54 (1972) (suggesting a “might attach importance” materiality 
standard) with Smallwood v. Pearl Brewing Co., 489 F.2d 579, 604 


(5th Cir.), cert. denied, 419 U.S. 873 (1974); Chris-Craft IT, 480 
F.2d at 363: Gerstle v. Gamble-Skogmo, Inc., 478 F.2d 1281, 1302 
(2d Cir. 1973); and SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 
849 (2d Cir. 1968), ¢ t. denied, 394 U.S 976 (1969) (adopting a 


ould attach importance” stand d). 


17 


sub-title “Other Aspects of the Exchange Offer” did not 
omit or misrepresent a material fact. He contends this 
portion of the prospectus should have emphasized that 
some of the acts deseribed could be accomplished only 

Host controlled Armour’s board of directors and that such 
control might not be obtained for two years (JA 372-73). 
Plaintiff conceded at trial, and Judee W einfeld found, that 
there was no express misre ‘esentation to the effect that 
Host would have immediate operating control cf Armour’s 
hoard of directors as a result of obtaining a majority of its 
} 


tock in the exchange offer (JA 373. 726). Judge Weinfeld 


accurately observed that: 
Rasta gt present claim that the obstacles of the 
staggered hoard and cumulative voting should have 
Ay high lighted stands in marked contrast to the 
elatively insignificant importance given this issue 
Sata the actual battle for control of Armour.” (402 
F Supp. at 204; footnote omitted), 


A reading of the prospectus shows the adequacy of dis- 
closure. The text at page 9 of the prospectus (JA 820 
[Ex. 23]) says that Host “intends to act promptly both 
before and after consummation of the Exchange Offer to 
obtain control of the board of directors and management of 
Armour”. This language says that Host still has to do 
things after the exchange offer to get control, thus ruling 
out any representation that immediate control would ensue. 
The next sentence discloses that Host may engage in the 
solicitation of proxies for the election of directors, an act 
that would be unnecessary if the exchange offer were to 
result in immediate control. This sentence indicates that 
Host might solicit proxies both “at the February 21, 1969 
annual meeting of Armour & Company and otherwise” 
(emphasis added}. The italicized phrase says that solicita- 
tion at the then forthcoming annual meeting of Armour 
might be insufficient by “‘ . lf and that further solicitations 
at subsequent Armour s.areholders meetings might be 
required to obtain control. 
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In the succeeding paragraph, Host set forth certain pos- 
sible future steps which it might find desirable to propose 
or put into effect. Some of these steps did require con- 

arrence of Armour’s board; others did not. But there is 

no representation or indication that control of the board 
vould be immediate. Host indicated, as the first possibility, 
that it might find it desirable to propose to stockholders a 
merger or consolidation, or a disposition of assets held by 
it or by Armour. 

While a merger or disposition of Armour’s assets would 
require concurrence of Armour’s board, there was no sug- 
gestion when, if at all, these proposals would be put to 
Armour’s board or its shareholders. Host said no more 
than it “might ... propose” these actions. Indeed, at the 
time the prospectus was written, no one could know whether 
the Supreme Court would finally uphold the Justice Depart- 
ment’s position or Host’s position in the Department’s 
Chicago antitrust case, and this fundamental issue had to 
he resolved in order to know whether to go forward toward 
merger or backward toward divestiture of assets. Given the 
uncertain outcome of the Justice Department’s law suit and 
that its resolution would take time, the language used could 
not have been read as an assertion that Host would make 
an immediate proposal either to merge or to dispose of 
assets. There first had to be a decision as to what course 
to follow; both would not be pursued. 

In the next sentence the prospectus states if no merger 
or con-olidation oceurs, Host might find it necessary or 
desiravie to take tain other steps, the first of which is to 
increase the dividend paid 9n Armour common stock. This 
statement was an appropriate caveat. That Host might 
want to inerease Armour’s dividend could hve been 
material to an Armour shareholder face with the necessity 
of determ! ng whether to ter’. his shures or to continue 
to hold them The prospect of an increased dividend could 
have influenced a decision to retain their securities, a deci- 
sion against Host’s interest. While a dividend increase 
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would require affirmative Armour board action, there is no 
suggestion in this sentence of when or whether such a divi 
dend increase would take place. 

The two remaining possibilities mentioned in the same 
sentence were for Host to incur new indebtedness or to 
issue additional equity securities. There is no claim that 
Host would have been required to control Armour’s board 
in order to take these steps. All witnesses at the trial who 
testified on this subject said that in January, 1969, they 
considered it feasible for Host to borrow or to issue addi- 
tional equity (JA 171-73, 237-43, 424-30, 489-85. 907-10). 

Judge Weinfeld correctly summarized the accuracy of the 
prospectus as follows: 


“The prospectus does not represent, however. that 
upon successful completion of the exchange offer 
General Host would have immediat: operating con- 
trol of Armour. ... The language used . . . indicates 
that after the exchange, further action by Genera! 
Host was required to get control, thus negating any 
view that immediate control would be achieved upon 
acquiring more than 50% of Armour’s stoek.” (402 
F. Supp. at 199; emphasis in the original). 


In addition to complaining of the language on page 9, 
plaintiff suggests (p. 29) that the inclusion of pro forma 
financial statements in the prospe*tus between pages 11 
and 21 also implies that Host could gain immediate control 
of Armour. The pro formas do not imply that Host would 
have immediate operating control of Armour following 
the exchange offer. Moreover, the pro forma financial state- 
ments were included in the prospectus* because the SEC 
required their inclusion (JA 219, 472). Plaintiff introduced 
no evidence that the content of the pro forma financials 
was in any way incorrect. As the Trial Judge found: 


*See Instruction 12 to Form S-1 (17 C.FR. §239.11 (1975) ) 
Compare Rappaport, SEC Accounting Practice and Procedure 21-7 
(3d ed. 1972). 
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“the language of the prospectus introducing these 
pro formas clearly indicates that the statements were 
the result of combining the two companies’ opera- 
tions, and does not lend itself to plaintiff’s interpre- 
tation that the statements created the ‘impression’ 
that upon consummation of the exchange offer, Gen- 
eral Host would have Armour’s assets and cash flow 
available to it.’ (402 F. Supp. at 205; footnote 
omitted). 


In short, the Trial Judge correctly rejected plaintiff's argu- 
ment: 


“Given the cautionary language that the exchange 
offer in and of itself would not deliver operating con 
trol of Armour t “teneral Host and the absence of 
any affirmative misrepresentation to this effect, 
defendants cannot be held liable because of plaintiff's 
‘impressions’ which are not fairly supported by the 
language of the prospectus.” (402 F. Supp. at 205). 


The legal impediments to obtaining immediate control, 
that is. the Armour staggered board and cumulative voting 
provisions, were clearly described on page A-) of the pro- 
spectus (JA 1382). Indeed, the summary of the Armour 
Certificate of Incorporation containing such provisions was 
also set forth verbatim on page A-10 (JA 1383). While 
plaintiff complains about the physical location of these facts 
in the prospectus, this was the most logical place. The 
prospectus was divided into two parts. The first part dealt 

th the exchange offer and described Host. The second 
part was a 2S-page “appendix” which set forth a complete 


deseription of Armour, The reader was directed to the 


appendix by a reference on page 10 of the prospectus, 


which reads: 


“Information Concerning Armour 


“See Annex A to this prospectus for information 
concerning Armour and the financial statements of 
Armour... .” (JA 829 [Ex. 23, p. 10]). 


2] 


In the setting that existed prior to and durine the 
exchange offer, none of the persons concerned with the 
creation of this prospectus believed that the ol stacles to 
Host’s obtaining immediate control required the iphasi 
that plaintiff now suggests. Armour’s counsel's memoran 
dum to the SEC (JA 1076 [Ex. A-?1. p. 6]), ies January 
9, 1969 letter to its own shareholders (JA 1087 [Ex. A-26, 


p. 3]) and its newspaper advertisement of the sam date 
(JA 1084 [Ex. A-25]) described the cumulative voting and 
staggered board provisions, but Armour did not emphasize 
these provisions. The SEC also had the oppor unity to 
require further emphasis in the prospectus and did not 
request it. Armour’s complaint in the injunction proceed- 
ing it brought at the time did not even mentior the stag- 
sered board or cumulative voting (JA 1106 [Ex. A-42(A)1]). 
The “failure of a target company to seize an opportunity 
to rectify claimed omissions nay have some hearing on 
their materiality.” Sonesta International Hotels Corp vy. 
Wellington Associate » 485 F.2d 247, 255 (2d Cir. 1973) and 
ases cited therein: cf. General Time ¢ orp. v. Talley Indu 
fries Inc., 403 F.2d 159. 162-63 (2d Cir. 1968), cert. denica. 
393 U.S. 1096 ¢ 1969) (failure to object during proxy contest 
constitutes evidence of lack of materiality). Armour’s man 
agement and attorneys had the greatest interest In pointing 
up the weaknesses of the Host offer (402 K Supp. at 204). 
\rmour’s contemporaneous conduct is persuasive evidence 
of the pe rspective of the time. 

By contrast, the issue of immediate control was signifi 
cant in the Justice Department’s antitrust snit Correct 
ing plaintiff's distortion of the \shton Affidavit, Judge 
Weinfeld coneluded: 


“Despite plaintiff’s selective editing of various 
sentences in the Ashton auidavit, its tone and 
emphasis is consistent with the prospectus language, 
and this is unquestionably so when viewed in its 
proper context. The affidavit was submitted in Oppo 
sition to a motion for preliminary injunctive relief, 
A fair reading of the entire affidavit reveals that 
General Host’s argument to the District Court in 
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Illinois was that the government’s request for pre- 
liminary relief ‘should be denied at this time as pre- 
mature’ because General Host’s exchange offer to 
acquire a mujority of Armour’s stock may be unsuc- 
cessful; even if successful, it will not in and of itselt 
give General Host operating control of Armour; and 
it will not effect a merger of the two companies, but 
rather will leave them separately engaged in their 
separate businesses. It emphasizes that ‘until the 
result of the exchange offer is known’ there would 
appear to be no question for the Court decide 
and concludes by arguing that because variues overt 

‘ould have to oceur before the assets of the 

mpanies would be combined, ‘no prejudice to 
the Government’s position will occur by reason of 
General Host’s exchange offer.’ The affidavit does 
not support plaintiff’s theory that General Host 
believed control was necessarily a long way off, but 
is instead directed to General Host’s claim that no 
irreparable injury to the government will result 
from the exchange offer itself and therefore prelim- 
inary injunctive relief was not warranted—in sum, 
that even if the exchange offer were successful, and 
thereupon General Host moved forward to obtain 
operating control, ample time still remained for the 
government, based on the changed situation, to 
reapply for injunctive relief.” (402 F. Supp. 202; 
emphasis in original). 


Similarly, Judge Weinfeld explained that a distinction 
must necessarily be made between a controlling stock 
interest and control of the board (402 F. Supp. at 199). 
Plaintiff, failing to recognize this distinction, quotes and 
underscores the statement of Ashton that “Jn fact, how- 
ever, control of Armour by General Host is far from 
imminent and it may never occur” (p. 13). The italicized 
statement is clearly a reflection by Mr. Ashton of the 
fact that Host’s exchange offer, which had not yet been 
made, might be unsuccessful nud Host might never aequire 
51% of Armour stock.* 


* Plaintiff also argues (p. 27) that the discussion of Armour’s 
staggered board and cumulative voting contained in an internal study 
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There were obstacles to Host’s gaining operating control 
of Armour, and there was the possibility that approxi- 
mately two years could elapse after the offer before such 
control would be obtained. But this did not mean that 
Host expected to have to wait this long. Ashton testified 
that he believed that once Host had the control block 
of stock, the management members of Armour’s board 
would want to go along with the majority shareholder 
because their “livelihood” depended on continued employ- 
ment (JA 417-18), and some dit. ctors would cooperate with 
Hlost or resign (.JA 460). He also testified that Armour’s 
by-laws could be amended by shareholder vote to increase 
the number of directors in which case Host would elect most 
of the new directors (JA 416, 447-49). Ashton’s view that 
the Armour board could be increased by vote of share- 
holders was confirmed both bv Host’s own attorneys 
(JA 448) and by Delaware counse! (JA 416, 418, 448, 14382 
Ex. A-61]).* Day, a Host Vice President, said that he 
,f Armour prepared by Host in the fall of 1968 was inconsistent 
with the prospectus. l'owever, the study does no more than analyze 
the vote necessary to elect varying numbers of directors An Armour 
hareholder would do the same on the basis of the information con 
tained in the prospectu Judge Weinfeld properly found that the 
staggered board and cumulative voting were given no greater 
emphasis in the study (which discusses them in the last two of 126 
pages (JA 815-16)) than in the prospectus itself (402 F. Supp. at 
202-03 ). 


Further confirmation is provided by an analysis of a 1974 amend- 


ent to Section 109(a) of the Delaware Corporation Law which 
legislatively confirmed that shareholders have an inherent right to 
amend by-la ind thus to increase the number of directors serving 


In their analysis of thc amendment, S. Samuel Arsht 
and Lewis S. Black Ili, two member. of the Corporation Law Com- 
mittee of the Delaware State Bar Association, which drafts amend- 


ments to the State’s Corporation Law, state 


“The prevailing view, which this amendment reflects, is that 
t power to adopt or amend the 
by-laws and that the intent of Section 109(a) before its 
amendment was to permit a corporation to grant to its direc- 
tors concurrent authority but not exclusive authority, to amend 
the by-laws.” 2 Prentice-Hall, Corporation Current Statutes 
375-76 (1974) 


the stockholders have inheret 
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believed “it would probably not take a great deal of time” 


and that the board would be turned over relatively quickly 
to Host by resignation or a special stockholders meeting 
(JA 107-08). Herbert A. Allen, President of Allen Ine., 
testified that as a practical business matter he did not con 
sider that the staggered board and cumulative voting con 
stituted a substantial impediment to Host achieving control 
of the Armour board beeause Llost would win over a major 
ity once Host’s representatives attended meetings or talked 
to board members personally, Mr. Allen believed that 
control would be achieved by negotiation once the exchange 
offer was complete. This was consistent with his recent 
experience in the take-over of Great American by National 
General (JA 261, 266, 268-70). Glynn, Host’s Controller, 
testified that Hlost management understood that the ability 
to influence Armour’s board would pass to Host upon 
obtaining 51% or more of the stock (JA 220) and that some 
people believed that 40% could be sufficient to obtain work 
ing control (JA 218). 

The degree of emphasis given to the staggered board and 
cumulative vot.ng in the prospectus accurately reilected the 
significance these points had to persons connected with the 
offer on bot! ides. The evidence demonstrated this and 
the Court so found (402 F. Supp. at 204). 

Plaintiff (pp. 39-41) relies on Wills v. Bleetric Autolite 
C'o., 403 F.2d 429 (7th Cir. 1968), vacated on other qround 
396 U.S. 375 (1970). and Kohn ve. American Metal Climax, 
Ine., 458 F.2d 255 (3d Cir.), cert. denied, 409 U.S. 874 
(1972), for the proposition that the prospectus should have 
“highlighted” and not “buried” the facts about the impedi 
ments to Host taking operating control. But a review of 
these cases demonstrates the inapplicability of any “buried 
fact” doctrine here. 

In Wills v. Electric Autolite Co., supra at 434, the Seventh 
Cireuit held that language used in the proxy statement 
“implied that [Autolite’s] board was giving disinterested 


advice” in recommending a merger with Mergenthaler 
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when, in fact, Autolite’s board had been selected by Mergen- 
thaler. 

The differences between Mills and the instant case are 
striking: (a) the Mills proxy statement contained a mis- 
representation as to the board’s disinterested advice, while 
the Host prospectus included no misrepresentation; (b) the 
issue of disinterestedness in Mills was known to be a eru- 
cially significant fact, whereas the impediments to unmme- 
diate control received reasonable emphasis in the prospec 
tus in view of their less than crucial importance; (¢) the 
minority stockholders of Autolite were not placed on their 
guard (id. at 433-34) but instead were left helplessly una- 
ware, while Armour stockholders were clearly appraised 
of the possible legal impediments (i.e., the staggered board 
and cumulative voting) to Host’s obtaining operating con- 
trol in the most logical location for such informat.on; and 
(d) the controlled Autolite directors would not correct the 
misleading representation conveyed by the Autolite proxy 
statement, while Armour’s shareholders had Armour’s 
management scrutinizing with hostile eyes the accuracy of 
everything Ilost said 

Similarly, in Kohn v. American Metal Climaz, Inc., supra, 
where stockholders were sent “approximately 200 pages of 
highly complex and technical financial and legal data” (322 
K’. Supp. at 1345), some important facts were found buried 
and others were not. In holding “clearly erroneous” a dis- 
trict court finding that facts concerning conflicts of interest 
among directors had been buried, the Third Circuit set 


forth reasoning which is clearly relevant here: 


“The fact, relie! upon by the district court, that 
the RST Board recommendation appears in bold 
faced type whereas only part of the disclosures of 
conflicting interests so appears does not in our view, 
violate the equal prominence rule. Nor is the rue 
violated because some of the interest disclosures were 
made only i the {ppe ndice ‘. Rea onable lat Tud 
this area is important if nit-picking is not to become 
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the name of the game.” 458 F.2d at 267 (emphasis 
added). 
As Judge Weinfeld, quoting from Swallwood v. Pearl 
Brewing Co., 489 F.2d 579, 602 (Sth Cir.). cert. de nied, 419 
U.S. 878 (1974), said: 


‘| dJiffieult decisions must be made as to what infor 
mation to place toward the beginning ard what to 
place further toward the end [of the document], what 
to emphasize and what to state more blandly. It is, of 
course, impossible to emphasize everything, and 
every fact can not be contained in the beginning.’ 
Exchange offerors must be fair to the needs of 
shareholders for relevant information, but courts 
eannot require that they be ‘clairvoyant’.” (402 
F. Supp. at 205-06) 


Host used reasonable discretion in disclosing the impedi 
ments to its obtaining operating control. The record fully 
supports Judge Weinfeld’s conclusion that the use of such 
discretion must not be found wanting if the “making o 
exchange offers is not to degenerate into a game of ‘Rus 
sian roulette.’” (402 F., Supp. at 206). 


(ii) Knowledge of Armour Shareholders 


In any event, the existence of Armour’s staggered board 
and cumulative voting were well known to Armour share 
holders. The prospectus, it must be remembered, was 
addressed to Armour shareholders. This affects the extent 
of disclosure requirec. of Host concerning publicly available 
information. Sve, eg., Titan Group, Inc. v. Faggen, 5123 
F.2d 234, 238 (2d Cir. 1975); Missouri Portland Cement fo, 
v. Cargill, lne., 498 F.2d 851, 873 (2d Cir.), cert. denied, 419 
U.S. 883 (1974); SEC v. Coffey, 493 F.2d 1304, 1313 (6th 
Cir. 1974), cert. denied, 420 U.S. 908 (1975): City National 
Bank v. Vanderboom, 422 F.2d 221, 231 (8th Cir.), cert. 
denied, 399 U.S. 905 (1970). 

It can be assumed that the shareholders of a corpe “ation 
know the basic facts about its structure. Ash v. UFE 
Corp., CCH Fed. Sec. L. Rep. 95,352, at 98,757 (3d Cir. 


1975): Fr giiem) ( orp. ‘V Financial Dynamics Fund, Tn 


CCH Fed. Se L Rep 05525, #t 98,050 (2d Cir 1975); 
Ti here im | rane, 461 Id 44, ANS (7th Cir 1972) 
(“The appellants must be deemed te .ve looked at [the 


corporation | in their dealings with it through lenses tinted 

th knowledge, whether actual or cons -ructive”); Hafner 

Forest “aboratories, Inc., 345 F.2d 167, 168 (2d Cir. 
1965) (constructive knowledge of stock prices); Morgan \ 
Koch, 419 F.2d 993, 998 (7th Cir. 1969) (certificate of 
incorporation is constructive ly known): Gulf & Western 
Industries, Inc. vy. Great Atlantic d& Pacific Tea Co., 356 
F. Supp. 1066, 1071-72 (S.D.N.Y.), aff'd, 476 F.2d 687 (2d 
Cir. 1973) (claims of material omissions were rejected 
heeause “such facts would have been known to the ordinary 
investor in A&P either through the company’s annual and 
quarterly statements or through papers of general cireula 
tion”). 

The record in this case overwhelmingly supports Judge 
Weinfeld’s finding that: 


“Armour ¢'“reholders presumably were aware of 
their compasy s staggered board and cumulative vot 
ing, and the prospectus sufficiently disclosed this 
information in light of the cireumstances existing at 
the time of the offer.” (402 F. Supp. at 201) 


(iii) The “Total Mix” 


Finally in addition to disclosures in Host’s prospectrs 
as to what Armour’s shareholders act» lly or construc- 
tively knew, Judge Weinfeld found that Armour share- 
holders were literally “inundated with information” from 
other sources “concerning their own corporation’s stag- 
vered board and its cumulative voting provision” (402 F., 
Supp. at 201). 

On January 17, 1969, Armour management sent a proxy 
statement to its shareholders of record as of January 2, 
1969 for its February 21, 1969 annual meeting. This docu- 
ment stated: 


ae 
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“Six directors are to be elected at this meeting, for 
terms of three years each. At the election each holder 
of record will have cumulative voting rights. 

(JA 1090 [Ex. A-29, p. 2]) 


On January 9, 1969, Armour had stated in a letter that 
“Armour’s Board of Directors... is classified and elected 
for three-year terms” (JA 1084 [Ex. A-25, 3], JA 1087 
{Ex. A-26]). The parties stipulated that this letter was 
mailed to shareholders and reprinted in major newspapers, 
including The New York Times and the Wall Street 
Journal (JA 656-57). Then again on February 10, 1969, 
Armour sent a supplemental proxy statement to the stock 
holders. On the first and second pages of the four-page 
document, Armour made clear that its board was classified 
and elected by cumulative voting. 

On the basis of these docvments from sources other than 
Host, the existence of Armour’s staggered board and eumu 
lative voting were well known to Armour shareholders. 
The cases supporting the Trial Judge’s conclusions as to 
the curative effect of these communications are discussed in 
Point TIC, imfra. 


(iv) Conclusion 


Plaintiff (pp. 30-33) asserts that Alaska Interstate Co. 
v. McMillian, 402 F. Supp. 582 (D. Del. 1975), has “facts 
closely paralleling” the instant case and is “contrary to 
Judge Weinfeld’s decision”. But this assertion is wildly 
far from the mark. Indeed, Alaska Interstate militates 
strongly against his claim. 

In Alaska Interstate, Alaska and Energy were both seek- 
ing control of Apeo. Alaska and Apeo each owned 714% of 
Energy’s shares and, with two other companies (owning 
3% and 2% each), were part of a joint venture called the 
Apeo Group. <A voiing trustee held “virtually all of the 
remaining 80°.” of Energy’s shares. 402 F. Supp. at 538. 


Alaska’s tender materials disclosed that its goal was to 


obtain control over Apeo and then—with control of a major- 
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ity of the joint venture’s shares (i.e., 15% of 20%)—to 
obtain w. vking control of Energy. 

Alaska’s tender materials failed to inform Apco share- 
holders that control over a majority of the joint venture’s 
shares might not result in Alaska’s control over Energy. 
A voting trustee, holding 80% of HEnergy’s shares, was 
equired to “vote the stock of Energy only as directed by 
the board of directors of Energy.” 402 F. Supp. at 502. A 
majority of Energy’s board (6 of 11 directors) weze not 
representatives of the joint venture group. Legal opinions 
by Energy’s counsel and Apco’s counsel rendered prior to 
the tender fight indicated that the independent majority on 
Energy’s board had the legal right under the voting trust 
agreement to order the voting trustee to vote to continue 
their control. It is in this context that Judge Stapleton 
said: 


“|. The eritieal facts for present purposes are 
that at the time of Alaska’s tender (1) the ability of 
the holder of a majority of the Apeo Group’s stock 
to secure working control of Energy turned on sub- 
stantial and litigable questions, and (2) at least a 
majority of Energy’s present board ... had acted 
in a manner which indicated that they would not 
voluntarily accede to Alaska’s control of Energy in 
the event it acquired Apco’s Energy stock. 


* = * 


“!NJowhere is it disclosed in Alaska’s tender that 
Energy's present board, whose directors the voting 
trustee was directed to follow by the Voting Trust 
Agreement, did not share Alaska’s view that control 
of Apco’s Mnergy shares, ‘should, through the vehicle 
of the voting trust, provide ... | Alaska] with effec- 
tive control of Energy as well.” (402 F. Supp. at 
551-52; emphasis in original) 


Thus, in Alaska Interstate: (i) the crucial facts imped 
ing and possibly entirely preventing Alaska’s obtaining 
control of Knergy (i.e. the interpretation of the vot- 


ing trust agreement adopted by the independent major- 
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ity of Energy’s directors and eminent counsel) were 


withheld from Apco’s shareholders, and (ii) the share- 
holders had no knowledge of, or way of finding out about, 
the facts on their own. 

Here, the impediments to Host’s taking immediate oper- 
ating control of Armour, i.e., the staggered board and 
cumulative voting) were: (i) only temporary obstacles, 
(ii) clearly described in Host’s prospectus, (iii) presum- 
ably (and constructively) known to Armour shareholders 
anyway, and (iv) made known to Armour shareholders by 
means of the contemporaneous proxy statements, letters 
and other communications that they continually received. 

On the basis of a record which permitted no other finding, 
Judge Weinfeld property held: 


“Kar from being misled, Armour shareholders 
were thus inundated with information concerning 
their own corporation’s staggered board and its eum 
ulative voting provision. The bombardment of the 
Armour shareholders by communications and pub 
lications hardly suggests that they were misled into 
believing that General Host would achieve immediate 
control of Armour’s Board of Directors if it obtained 
more than 50% of Armour shares.” (402 F. Supp. 
at 201) 

* * * 

“Under all the circumstances then existing, 
including the acknowledged hostility of Armour 
management, its mailings to shareholders and its 
coutemporaneous solicitation of proxies for Armour’s 
upcoming shareholder meeting, the prospectus was 
not materially misleading on the prospect of General 
Host’s eventually acquiring control of Armour after 
the exchange offer.” (402 F. Supp. at 206) 


B. The Cash Flow Issue 


Plaintiff contends (p. 3) that the prospectus was mis- 
leading as to an alleged “Cash Flow Problem” of Host in 
that the prospectus (a) failed to disclose that Host was 
relying upon projections to meet its future debt and debt 
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service obligations, (b) failed to disclose that Host could 
not meet its future debt and debt service obligations out of 
internally generated funds, and (¢) represented that upon 
consummation of the exchange offer, without more, Host 
would be able to control Armour’s dividend policy and 
dispose of Armour’s assets to obtain funds to meet its debt 
requirements. These arguments have no merit. 

As to (a), plaintiff agrees that projections should not 
have been included in the prospectus, and Judge Weinfeld 
so held: 

“>. [T]he SEC prohibited the inclusion of earn- 
ings projections in a prospectus. Plaintiff concedes 
that because of this Commission policy, General Host 
could not disclose its projected earnings.” (402 F. 
Supp. at 195-96) 


Glynn testified that although the Host projections were 
requested by and submitted to the SEC after Armour’s 
counsel questioned Host’s ability to meet its debt service 
requirements (JA 1073, 1076 [lEx. A-21, pp. 3-4, 6]) the 
SEC did not ask Host to include any statement in the pro- 
spectus as to !‘»st’s eash flow (JA 481-82, 490-91). Thus 
Judge Weinfeld found: 


“As early as December 1968, counsel for Armour 
advised the SEC that in its opinion ‘the high debt- 
equity ratio of General Host (presently between four 
and five-to-one) raises important questions as to its 
sources of repayment of its large borrowings,’ and 
urged the Commission to require that the General 
Host prospectus ‘show rather explicitly the pro- 
jected source of funds to service new indebtedness 

>... Although, as noted above, Armour specifi 
cally raised the matter before the SEC, the Com 
mission made no request that General Host make 
any statement in the prospectus as to its ability to 
service its debt out of cash flow, either historical or 
as projected.” (402 F. Supp. at 197) 


Plaintiff is reduced to contending (p. 37) that the pro 
spectus should have contained a statement that “Host was 


relying on future earnings to meet its future expenses, 
including debt payments.” But this would have been a 
projection which Host could not have made. Moreover, 
any suggestion that Host was relying solely on future 
earnings would not have been accurate (see discussion of 
plaintiff's (b) below). And nothing would have been 
served by inclusion of self-evident language that future 
obligations are paid out of future funds. Shareholders 
may be presumed to have a general understanding of the 
business world.* Judge Weinfeld found no material omis- 
sion and observed: 


“The prospectus contained no statement as to cash 
flow that a reasonable investor would rely upon to 
his detriment... .” (402 F. Supp. at 196) 


As to plaintiff's (b), Judge Weinfeld, relying on puge 8 
of the prospectus (JA 823 [A-23, p. 9]), stated: 


“The prospectus does not say that General Host 
intended to rely on its cash flow to meet its obliga 
tions. To the contrary, the prospectus refers to 
alternative methods by which General Host could 
raise cash to service debt during the period required 
to obtain control of Armour. 


+ « * 


“All of these alternative sources of available funds 
were feasible.” (402 F. Supp. 195, 197) 


In accord with the prospectus, testimony was given at 


trial by Glyn... and Ashton that Host management eon 


sidered that, if necessary, it could: 


(1) supplement Host's future cash flow by using 

llost’s existing cash balances** (JA 426-427, 483) ; 
* See, e.g., Chris-Craft II, 480 F.2d at 366; Symington Wayne 
Corp. v. Dresser Industries, Inc., 383 F.2d 840, 843 (2d Cir. 1967) 


** Bettauer of Price Waterhouse pointed out that Host had $9 
million in working capital available (JA 172) 


ey 
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(2) draw on an outstanding bank commitment to 
lend $6 million to Host (JA 424-25) ; 

(3) borrow new funds with Host’s $200 million 
worth of Armour stock as collateral (JA 485) ; 

(4) sell portions of its own assets which were 
valued at $81 million by Laird & Company (JA 398, 
421, 426, 485-84) ; 

(5) lease assets rather than owning them (JA 
454) ; 

(G) reduce its debt by forcing conversion of its 
five percent debentures into shares of lost (JA 
421); and/or 


{ 


(7) issue new equity securities (JA 424). 


Plaintiff offered no evidence whatsoever to show either 
that these options were not truly considered by Host or 
that they were not feasible for Host. 

Steven Elgart, defendants’ expert witness, testified as of 
January 1969 that “the feeling as reflected both in the Keo- 
nomic Board of the President and the Open Market Policy 
Committee and a cross section of the forecasts that were 
available’ was that money availability and the cost of 
money “would become much easier” (JA 507-08). Plaintiff 
presented no evidence to contradict Mr. Elgart’s testimony. 

Even though the prospectus did not state that Host would 
service its debt solely out of its cash flow, Host’s manage 
ment nevertheless did believe its cash flow would be ade- 
quate, and the Court so found: 

“The fact was that General Host’s internal study 
dated January 30, 1969, indicated that it would 
have sufficient cash flow, based on projected earning 
and dividends of Armour sfock at various levels of 
ownership, to meet its cash needs for the vears 1969 


and 1970." (402 !. Supp. at 196; see also testimony 


bO2 
of Glynn, at JA 235, 420, 482, 484-85 and 491.) 


Plaintiff's contention (¢), that Host represented in the 
prospectus that, upon consummation of the exchange offer 
it would control Armour’s dividend policy and operations, 
is answered in Point ILA, supra, pp. 18-19. 
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In addition to the adequate disclosure in the prospec- 


tus, Armour repeatedly before and during the exchange 
offer period seized upon the fact that Host was a much 
smaller company than Armour and shouted that Ilost would 
have a “Cash Flow Problem” because giant Armeur would 
be too big for little Host to swallow fmancially. Judge 
Weinfeld found that Armour sent letters dated January 9, 
and February 10, 1969 to its stockholders, which were 
printed in the Wall Street Journal and The New York 
Times, alerting Armour’s shareholders to this cash flow 
issue. We do noi repeat here the salient points from 
Armour’s letters because Judge Weinfeld quoted them at 
length. See 402 F. Supp. at 19S. 

Armour’s allegations of a Host “Cash Flow Problem” 
were also presented hefore the publ e and before Judge 
Weinfeld in 1969 when Armour moved to enjoin the 
exchange offer (see JA 1108 [Ex. A-42(A)], especially at 
JA 1108-21, and JA 1130 Ex. A-42(B)). As to this prob 
lem, plaintiff’s contentions and Host’s position are the same 
on this appeal as the contentions made and positions taken 
in 1969. Judge Weinfeld denied Armour’s motion after 
hearing the testimony of witnesses (See JA 1307 [FEx. 
A-42(C)]; Armour & Co. v. Gene ral Host Corp., 296 F. 
Supp. 470 (S.D.N.Y. 1969).) Armour did not appeal that 
determination. 

On January 24, 1969, the day after Armour filed its suit 
seeking to block Host from making an offer for Armour 
shares, Armour was reported in The New York Times to 


have stated that the Armour complaint alleged that: 


“it was unlikely that General Host would he able to 

pay the principal amount and interest on the non- 

convertible, subordinated $60 principal amount of 

debentures it proposes to offer Armour stockholders 
(JA 1097 [lx. A-34(1) ]). 


Accordingly, Judge Weinfeld properly coneluded after 
the trial of this case: 


Or 


ov 


“General Host did not fail to disclose material 
facts concerning its ability to meet its future cash 
needs, and even assuming, arquendo, that additional 
disclosure was needed, the ‘total mix’ of ecommunica- 
tions to Armour shareholders rendered any omission 
in the prospectus harmless.” (402 F. Supp. at 
198-99.) 


C. Communications From Armour Cured Any AIl- 
leged Defect in Host’s Prospectus. 

As described in Points ITA and ITB, supra, in addition to 
Host’s prospectus, effective disclosures were made to 
Armour shareholders through two Armour proxy state- 
ments, letters from Armour’s management, newspaper ad- 
vertisements and other direct and indirect communications. 
Judge Weinfeld framed the issue raised by these curative 
materials in the following way: 

“The issue presented by this case, therefore, is 
not, as plaintiff myopically visualizes it, simply 
whether the General Host prospectus failed to state 
material facts, but whether Armour security holders 
were unable to make an informed investment deci- 
sion because of alleged deficiencies in the pro- 
pectus, defects which, assuming any are found to 
exist, were never cured by information contained in 
other communications to Armour shareholders.” 
(402 F.Supp. at 195). 


Judge Weinfeld found that even assuming argqwendo 
plaintiff’s claims that the prospectus omitted material facts, 
Armour’s communications cured each alleged defect. The 
record makes clear that the facts concerning each matter 
ahout which plaintiff claims he was not adequately apprised 
were loudly trumpeted to the world. This constituted effee 
tive disclosure; it “rendered harmless” any alleged omis- 
sions of material facts. Chris-Craft I], 480 F.2d at 377; 
see, e.g., Chris-Craft Industries, Inc. v. Piper Aircraft 
Corp., 516 F.2d 172, 179 (2d Cir. 1975) (“Chris-Craft TTT”) ; 
Vissourt Portland Cement Co. v. Cargill, Inc., 498 F.2d 851, 
873 (2d Cir.), cert. denied, 419 U.S. 883 (1974); Johnson v. 
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Wiggs, 448 F.2d 803. 806 (5th Cir. 1971): McConnell v. 
Lucht, 320 F. Supp. 1162, 1164-65 (S.D.N.Y. 1970); T A 
Bromberg. Securities Law: Iraud 6.3(1112), at 124.4 
(1973). 

In Chris-Craft II, W.T. Piper, Jr. wrote two letters, 
dated June 4 and July 25, urging Piper shareholders to 
accept the exchange offer of Banger Punta Cor a 
tion (“BPC”). <A third letter from Piper, Jr., dated 
June 20, disparaged a competing exchange offer by Chr 
Craft Industries (“CCI”). “None of the letters explained 
that, under the terms of a May 8 agreement between BPC 
and the Piper family, the Piper family might profit hand 
somely from BPC’s acquiring a controlling interest in 
Piper.” 480 F.2d at 365. As to this alleged material mis 


representation or omission, this Court held: 


“Although they [7.e., the June and July letters 
omitted any reference to the arrangement between 
the Piper family and BPC whereby the family might 
cain a considerable amount of money if BPC wer 
to be sueeessful in gaining control of Piper, CC/ 
protecte l itself against injury from such omission 
hy sending letter to all Pipe / hare holds on Jw ‘ 
16 exposing this nondisclosure by the Piper family. 
The nature of the Piper family’s personal stake in 
the exchange offer was fully described. We there- 
fore conclude that this omission was rendered harm 
less.” 480 F.2d at 377 (emphasis added).* 


In Missouri Portland Cement Co. v. Cargill. Inc.. supra, 
this Court reiterated that information known to a target 
company may be taken into account in measuring the ade 
quacy of an offeror’s disclosure. Judge Friendly sensibly 
admonished : 


*Judge Mansfield concurred on this point with Tudges Timber 
and Gurfein by stating that, in view of CCI’s letter of June 16. “no 
reasonable investor would have accepted BPC’s tender offer in 
reliance upon the Piper family’s letters.” 480 F.2d at 401. Chri 
Craft IIT, 516 F.2d at 179, reaffirmed this Chris-Craft IT holdine 


“Courts should tread lightly in imposing a duty of 
self-flagellation on offerors with respect to matters 
that are known as well, or almost as well, to the target 
company; some issues concerning a contested tender 
offer can safely be left for the latter’s riposte.” (498 
F.2d at 873: footnote omitted). 


In Smallwood vy. Pearl Brewing Co., supra at 605, the 
Fifth Circuit properly rejected an argument that “prior 
disclosure in one communication will automatically excuse 
omissions in another” (emphasis added). The Court empha- 
sized, however, that “previously disclosed fact may be 
considered in weighing the overall adequacy of disclosure 
and other sources of available information (e.g., from news 


papers or a target company) should be taken into account. 


In this context, Judge Wisdom stated: 
“Facts may be adequately disclosed by emphasis or 
repetition in previous correspondence by the same 
parties or through outside sources... [ W Je empha- 
size that the adequacy of disclosure can be measured 


nly by considering the total mix.” 489 F.2d at 606. 
\ i 


The cases cited and quoted by plaintiff (pp. 42-43) are 

holly consistent with dete ndants’ view of the law. None 
of them throws the slightest doubt on the validity of Judge 
Weinfeld’s findings that disclosures from Armour rendered 
the alleged omissions harmless and that the “total mix” of 
disclosures—i.e., including Host’s prospectus, constructive 
shareholder knowledge and Armour’s direct and indireet 
communications—literally inundated Armour shareholders 
with the very facts at issue he 

Sonesta International Hotels ¢ orp. V. We llington Asso- 
ciates, 483 F.2d 247, 255 (2d Cir. 1973) and Ronson Corp. 
v. Liquifin Aktiengesellschaft, 370 F. Supp. 597, 602 
(D.N.J.). aff'd on other grounds, 497 Fed 394 (3d Cir. 
1974) stand for the proposition that a target company may, 
hut need not, diselose material information omitted from an 
offeror’s materials. In Sonesta this Court observed that 


it would have “been in the interests of disclosure for Son 
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esta itself to have drawn its stockholders’ attention” to the 
offeror’s omissions, but found notl the Williams Act 
requiring a target company to do so.” 

Plaintiff also quotes from Kohn v. American Vetal 
Climaz, Inc., 458 F.2d 255, 265 (3d Cir.), cert denied, 409 
U.S. 874 (1972).** In Kohn the Third Cireuit found a num 


ber of material misrepresentations and omissions in defend 


ant RST’s proxy materials. 
Defendants claimed that the misstatements and omissions 
of material facts were cured by a “one page letter” (32 


F. Supp. at 1343) which was prepared by plaintiff Kohn, a 
Py pre} s 


* Thus cases taking cognizance of curative material do no 
courage misstaternents or omissions An offeror f g to di 
material facts in an exchange offer opens itself to administrative 
review by the SEC, to a target compan ’s corrective material (which 
would undoubtedly be put in a most embarrassing 1 ind t 
legal actions brought by the SEC, a security holder ind/or a target 


company (which has the alternative not to correct) in federal district 
court 
** The 


rationale for plaintiff’s quotation (p. 42) from Titan Group 
Inc. v. Faggen, 513 F.2d 234, 239 (2d Cir. 1975) is not read 
apparent. Judge Weinfeld properly cited the case to support his 
‘-onclusion that the fact the prospectus was addressed to Armour 
shareholders “affects the extent of disclosure required of General 
Host concerning publicly available inf: 


r 


mation about Armour.” (402 


F. Supp. at 200) Presumably plaintiff quotes the Titan Grouy 
opinion because it cites two cases on which he relied be low Metr 
Goldwvn-Maver, Inc. v. Ross, 509 F.2d 930 (2d Cir. 1975) and 
Stier v. Smith. 473 F.2d 1205 (5th Cir. 1973). In Metro-Goldwyn 


Maver, Inc. v. Ross, supra at 933, this Court held an omission was 
material because, as opposed to providing adequate disclosure, a 


defendant-insider’s duty was “not discharged merely by g the 
purchaser access to company records and letting him piece together 
the material facts if he can.” Similarly, in r v. Smith, supra at 


1208, the Fifth Circuit sensibly held: 

“We should always be wary of holding that a purchaser of 
securities, who deals with the corporate insider, could have 
found out omitted material facts by examining the corporate 
books or undertaking other extensive investigations. To do 
so is to allow the insider to present prospective purchasers 
with a mountain of information which they cannot possibly 
digest 


These decisions involving “inadequate disclosure” by insiders only 
accentuate just how abundant the mix of disclosures was here. 
*** Among these were the following 
(a) The materials created the impression that an amalgama 
tion between AMAX and RST “was an inevitable consequence 
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dissident shareholder, and included in the proxy materials 
sent to shareholders. But the Court suggested that Kohn’s 
letter was, at best, a partial palliative and not a real cure. 
“Of decisive importance,” the Court held, was the fact that: 


* — Kohn’s letter set forth his attack on the fairness 
of the amalgamation. He did not purport to set forth 
the other meterial misrepresentations im the proxy 


tatement.” (458 F.2d at 265; emphasis added) 
These other material misrepresentations (e.g., as to the 
independent survey by RST’s banking advisers and the 
relationship between “nationalization and amalgamation”) 
“may have influenced the stockholder vote regardless of the 
fairness of the amalgamatien.” 458 F.2d at 270. 

In stark contrast to Kohn, Judge Weinfeld found that 
Armour’s ripostes were all-encompassing (as to the issues 
presented herein) and clear. As Points ITA and LIB, supra, 
demonstrate, this finding was fully supported by the record. 


POINT Ill 


Plaintiff's Burden Was to Prove a “Willful, Delib- 
erate or Reckless Disregard for the Truth,” But He 
Failed to Show Even a Lack of Reasonable Care. 


Even if Judge Weinfeld had found an inadequate dis- 
closure of material facts, plaintiff’s case would nevertheless 
have been dismissed because this Circuit requires a “will 
ful. deliberate or reckless disregard for the truth” before 


of Zambian nationalization” when, in fact, “amalgamation and 
nationalization were independent.” /d. at 262-63 


b) There was “inadequate disclosure of the unique bene- 
fits AMAX was to obtain incident to the Amalgamation.” Jd 
at 265 

(c) There was a “failure ‘o disclose that RST’s banking ad 


visers did not make an independent survey of RST’s assets.’ 
Id. at 268 
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civil liability may be imposed.* There is not a lint of sucl 
conduct in this record. 

Plaintiff claims (p. 57) that he “established the element 
of scienter” when Le demonstrated that defendants were 
“aware of both the Control and Cash Flow Problems.” 

But plaintiff badly misses the point when he equates 
“awareness” of the “control” and “cash flow” issues with a 
willful or reckless disregard for the truth. He argues 
that a defendant should be held liable merely because 
he knows of the existence of an issue as to which disclo- 
sure must be made, whereas the cases require that a 
defendant know (or be recklessly indifferent to the fact) 
that the issue was inadequately disclosed before courts will 
find a breach of law. At the time of the exchange offer the 
matters that plaintiff claims were not highlighted enough 
in Host’s prospectus were known not only to defendants 
but also to Armour, Greyhound, and the SlC. Any asset 
tion that material facts were intentionally withheld cannot 
withstand analysis in a context where Armour, with all 
of the facts in hand, stood ready to pounce on any deviation 
from the truth. 

Thus, as opposed to the usual Section 10(b) or 14(e) case 
involving an intentional withholding of material informa 
tion, we are dealing with a claim that defendants, acting mm 
good faith, failed in judging where and how to set forth 
the facts. 

What plaintiff had to prove, therefore, was not 
that defendants were aware of, for example, the staggered 
board and cumulative voting, but that they acted with a 
wholly unreasonable exercise of judgment—‘a reckless dis- 
regard for truth’—by setting forth the facts as to these 


matters on pages A-9 and 4-10 of the prospectus instead of 


* See e.g., Chris-Craft Ill. 516 F.2d at 194 n. 30; Lanza v. Dre el 
& Co., 479 F.2d 1277, 1306 (2d Cir. 1973) ; Chris-Craft {J, 480 F.2d 
at 362-63; Cohen v. Franchard Corp., 478 F.2d 115, 123 (2d Cir 
1973): SEC v. Manor Nursing Centers, Inc., 458 F.2d 1082, 1096 
(2d Cir. 1972) ; Shemtob v. Shearson Hammill & Co., 448 F.2d 442, 


445 (2d Cir. 1971). 
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nage 1. No verbal : ht of hand should be permitted to 
ire plaintiff's bu 

‘udge Weinfeld, it is clear, saw no merit in plain‘iff’s 

nter claim. In finding that Host’s prospectus was free of 
material omissions and misstatements (402 *, Supp. 205-06) 
he ip effect found that defendants disclosed with reasonable 
discretion and care. For plaintiff to meet his burden of 
showing scienter, he would necessarily have to prove that 
defendants acted with a wholly unreasonable exercise of 
judgment in determining that the prospectus adequately 
disclosed the truth. 

Judge Friendly’s famous concurrence in SEC v. Texas 
Gulf Sulphur Co., 401 F 833, 866-68 (2d Cir. 1968), cert. 
denied, 394 U.S. 976 sets forth the philosophical 
1 aderpinnings of this ¢ ircuit’s position on screnter. Judge 
Friendly in dealing with the issues of judgment involved 


there observed: 


“T find it equally plain, as Judge We rman’s 
opinion convincingly demonstrates, that th. release 

1 not properly convey the information in the hands 
of the draftsmen on April 12 : 

[\t is fhowever| clear that the April 12 press 
release would be the worst possibl case for the 
award of damages for merely negligent misstate 
ment. as distinguished from the kind of recklessness 
that is equivalent to wilful fraud. .. .” (Emphasis 
added) 


Judge Friendly concluded that a negligence standard would 
hinder disclosure by encouraging silence and would create 
uncalled for harshness (i.e, “large judgments, payable in 
the last analysis by innocent investors”) by punishing 


“a slip of the pen on failure properly to amass or 
weigh the facts—all judged in the bright gleam of 
hindsight. 


The record precludes any finding other than that defend 
ants acted with reasonable care (See pages 23-24, 32-33, 


a A, a ¢f 
were Mig HRS 
? . cf " * 
a) eee Peis 
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supra). Plaintiff has not shes n that the judgments made 
b. ticst’s management* and it~ acountants and lawyers, 
and by Allen Ine., were othe: than careful and prudent. 
The chasin between « iaintiff has proven and his 
manifest burden of ing a “reckless disregard for the 


truth” mandates a find ng for defendants here. 


POINT IV 


The Trial Court Properly Found for Allen Inc. on 
the Merits; There Is No Basis For Cheilenging the 
Dismissal of Allen Co. from this Case. 


A. Allen Inc. Fulfilled All Duties to Which It May 
be Held. 


Citing Chris-Craft I], supra, and Sanders vy. John Nuveen 
é& Co., 524 F.2d 1064 (7th Cir. 1975), plaintiff (p. 61 n. 25) 
concludes as to Allen Inc. that “there was a complete abdi- 
cation of the underwriter’s duty.” 

Sut Allen Inc. respectfully submits that neither Chris- 
Craft IT nor Sanders can be used to impose underwriter 
duties or liabilities on Allen Inc. 

In Chris-Craft II, First Boston, the “underwriter,” had 
issued a crucial “opinion letter” which valued “BPC secu- 
rities at not less than $80 per Piper share” without dis- 
closing that the Bangor and Aroostook Railroad, a major 
asset of BPC, was about to be sold for “5 million, which was 
$13.5 million less than the amount at which it was carried 
on the books.” 480 F.2d at 354, 369. The Court, stressing 
that an underwriter can be held to an affirmative duty he- 

* Plaintiff’s (p. 58) suggestion that negative inferences should be 
drawn against defendants who were not called as witnesses has no 
merit. No negative inference may be drawn from a party’s failure 
to testify where plaintiff has failed to advance any evidence requiring 
rebuttal. United States v. Roberson, 233 F.2d 517, 519 (5th Cir. 
1956); Stratchborneo v. Arc Music Corp., 357 F. Supp. 1393, 1404 
(S.D.N.Y. 1975). Plaintiff’s point is particularly unfounded with 
respect to defendant Pistell since plaintiff had designated him as a 


plaintiff’s witness, made arrangements to have him available without 
subpoena, and then failed to call him. 
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cause of its “financial stake in the issue” and the concomi- 
tant public reliance on its “incentive” to verify published 
materials, found that: 


“First Boston’s certification of the BPC registration 
statement carrying the BAR at $184 million 
amounted to an almost complete abdication of its 
responsibility to potential investors. .. .” 480 F.2d 
at 370, 373. 


In Sanders the district court found that Nuveen was an 
underwriter of WH commercial paper because it had pur- 
chased the commercial paper from WH and resold it to 
its clients. But Allen Inc. neither purchased nor sold Host’s 
securities. Its responsibilities were those set forth in the 
prospectus, namely, to solicit tenders of securities by 
Armour shareholders and their brokers (.JA 825). 

Allen Inc. submits that the record overwhelmingly dem- 
onstrates that Allen Inc., as a dealer-manager and not 
underwriter, did everything that it could he expected to do. 


B. Allen Co. Had No Role in the Exchange Offer 
and Cannot be Held Liable Under Any Theory 
Involving “Alter Ego” or “Control. 


At the conclusion of the trial, the Court granted the mo- 
tion of Allen Co. to dismiss the Complaint as to it (JA 
525). In granting such motion, the Court engaged in the 
following colloquy with plaintiff’s counsel: 


“Tin Court: 

“Mr. Weiss, other than the letter which was written 
by Allen & Company, .. ., what other evidence is 
there in the case as far as Allen & Company’s partici- 
pation is concerned? 

“Mr. Weiss: Your Honor, the only other evidence 
we put in is the stipulated facts. 

“Tig Court: All right. The motion made on behalf 
of Allen & Company is granted.” 


Plaintiff now proposes for the first time a number of 
novel legal theories to impose liability on Allen Co. 
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at 370, oto. 
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underwriter, did everything that it could be expected to do. 


B. Allen Co. Had No Role in the Exchange Offer 
and Cannot be Held Liable Under Any Theory 
Involving “Alter Ego” or “Control. 


At the conclusion of the trial, the Court granted the mo- 
tion of Allen Co. to dismiss the Complaint as to it (JA 


525). In granting such motion, the Court engaged in the 
following colloquy with plaintiff’s counsel: 


“Tiz Court: 

“Mr. Weiss, other than the letter which was written 
by Allen & Company, .. ., what other evidence is 
there in the ease as far as Allen & Company’s partici- 
pation is concerned? 

“Mr. Weiss: Your Honor, the only other evidence 
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44 


It would be improper for an appeals court to impose 
liability pursuant to a legal theory to which the opposite 
party had no opportunity to present a defense before the 
trial court. See Fowntain Vv. Filson, 336 U.S. 681, 683 (1949). 
3ut even if this Court were to consider the merits of plain- 
tiff’s new theories, the facts in no way support plaintiff’s 
arguments. 

The Stipulated Facts show: 


Allen Ine. has been in existence since 1964 (Stip. 
2, JA 649). 

Allen Ine. was organized with an initial capitali- 
zation of $1,000,000. The stock was subscribed for 
by about 40 persons (Stip. 3, JA 650). 

Subsequent to the formation of Allen Inc. in 1964 
and during all rele--ant times, it was the function of 
Allen Inc., among other things, to act as under- 
writers, investment bankers, dealer-managers and 
merger specialists. Allen Co. acted as over-the- 
counter traders, traders in the third market and 
municipal and government bond traders (Stip. 4, 
JA 651). 

During all relevant periods, Allen Ine. had approx- 
imately 45 officers (Stip. 8, JA 652). 

Allen Co. is authorized to do business only in 
the States of New York and New Jersey. Allen 
Ine. is authorized to do business in approximately 
40 states (Stip. 10, JA 652). 

Allen Tne. and Allen Co. each file separately all 
reports with the SEC and the NASD (Stip. 13, JA 
653). 


We can find no case that has ever “pierced the corporate 
veil” to impose liability on such facts. See, e.¢., Zubik v. 
Zubik, 384 F.2d 267, 270-74 (3d Cir. 1967); Berkey v. Third 
Ave. Ry. Co., 244 N.Y. 84, 87-95, 155 N.E. 58 (1926); W. 
Cary, Cases and Materials on Corporations 109-49 (4th ed. 
1969). 

The only ease cited by plaintiff in support of “piercing 
the corporate veil” is Bangor Punta Operations, Inc. v. 
Bangor & Aroostoock R.R., 417 U.S. 703 (1974), a deei- 
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sion involving special facts and the issue of standing to sue, 
which is simply not on point. 417 U.S. at 713. 

Plaintiff also argues that the similarity of names between 
“Allen & Company” and “Allen & Company Incorporated” 
is inherently deceptive. The word “Incorporated” fairly 
and properly distinguishes the two firms. A reading of the 
Wall Street Journal shows that it is common practice for 
investment firms, doing specialized work of one type or 
another, to use closely related names.* 

Finally, plaintiff argues for the liability of Allen Co. for 
any act of Allen Inc. based upon Section 20(a) of the Ex- 
change Act, which provides that controlling persons are 
liable for the acts of controlled persons unless the controll- 
ing persons “acted in good faith and did not directly or 
indireetly induce the act or acts constituting the violation 
or cause of action.” There is no suggestion in the stipu- 
lated facts or in the record at trial that Allen & Co. con- 
trolled Allen Ine. 

Furtheimore, both the stipulated facts and the record 
clearly show that Allen Co. “did not directly or indirectly 
induce” any act of Allen Inc. According to the Stipulated 
Facts: 


“Turing all relevant periods all transactions as 
dealer ‘managers in connection with any exchange 
offer were performed by Allen Inc. and Allen Ine. 
received full compensation for all such services” 
(Stip. 11, JA 652). 

“Allen Ine. was a dealer manager in connection 
with the exchange offer of General Host for securi- 
ties of Armour and received all compensation paid 
by General Host as a dealer manager as aforesaid. 
Certain solicitor dealer checks were made out to 
Allen Co., and were paid over by Allen Co. to Allen 
Inc.” (Stip. 12, JA 652). 


*In support, plaintiff cites only an SEC “no action” letter pro 
hibiting a broker dealer operating a branch office under the designa- 
tion of a “division of” that broker dealer (BWA, Inc., (SEC 1972), 
CCH Fed. Sec. L. Rep. ¥ 79,000). However, plaintiff has disre- 
garded a series of “no action” letters permitting a broker dealer to 
continue to use a broker dealer’s name after its acquisition by another 
broker dealer, using a divisional designation. See e.g., Fred Alger 
& Company, Inc., (SEC 1973), CCH Fed. Sec. L. Rep. [ 79,651. 
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